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The Principle of a Legally Prescribed Punishment 




?In recent years, in the research of China?s criminal law, a series of ?new 
theory? came out, for example, the moral judgment theory, judicial 
criminalization theory, the risk of the criminal law theory, sentencing 
counter theory. In the final analysis, these theories were caused by the 
difference of interpretation about the basic principle of a legally prescribed 
punishment for a specif ied crime and i ts philosophy. I t was real ly 
concentrated in these three questions: firstly, the problem of the unity of 
opposites between penalty power and human rights safeguard; secondly, the 
problem of the logical relation between the certainty of crime and the 
appropriateness of penalty; thirdly, the negative non?criminalization power. 
In order to stick to the specified requirements of the basic principle of a 
legally prescribed punishment for a specified crime and its philosophy, we 
must adhere to the priority of human rights safeguard, and the priority of the 
certainty of crime, and legislation followed by criminal justice, and adhere to 
keeping the complementation and unification between substantive rationality 
of law and formal rationality of law, and abide by the tolerance and prudence 
and caution of the power of penalty.
